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plaintiff has entrusted himself to the care and custody of the negligent 
third person, who is thereby placed in control. But the mere state- 
ment of such a proposition suffices to show its fallacy, since it is funda- 
mental that an agent is always subject to the control of his principal. 
The influence of this erroneous theory has lately been felt in cases 
calling for an application of the doctrine of imputed negligence be- 
tween co-employees. Thus where several fellow servants were engaged 
in performing a common duty, and one had entrusted his safety to the 
care of his fellow, it has been held that the latter may be regarded as 
the agent of the former, and that therefore negligence was imputable 
inter se. 14 But here again the implication of an agency is equally 
unwarranted, as was pointed out in the recent case of Roseribaum 
Grain Go. v. Mitchell (Tex. Civ. App. 1912) 142 S. W. 121, 15 where 
the plaintiff, while engaged in a car inspection, was injured through 
the concurrent negligence of the defendant and his own co-employee, 
whose duty was to warn him of approaching dangers. Between fellow 
servants although of unequal rank there exists no relation of master 
and servant, 10 unless the superior has some definite right of direction." 
It has been urged, however, that the doctrine of imputed negligence 
may be invoked on the ground that they are engaged in a joint enter- 
prise. 18 Such is undoubtedly the rule where this relation exists in 
fact, 10 since it is but a species of agency, 20 and there is a joint liability 
for torts. 21 But it is an essential feature of a joint enterprise that its 
members must be associated for the purpose of their mutual benefit; 
hence it should not be implied between co-employees who are associated 
primarily for the benefit of their employer. 22 



The Inherent Power op Criminal Courts to Control their 
Sentences. — In early times, when there were no writs of error 
or appeals in criminal eases, the courts found it necessary to exercise 
rather broad control over their sentences. Thus, they frequently 
postponed the rendering of sentence for a short and definite time, to 
enable the prisoner to apply to the executive for pardon. 1 They also 

"Abbitt v. Lake Erie etc. R R (1898) 150 Ind. 498. 

"The opinion contains language to the effect that contributory negli- 
gence should not be imputed even between principal and agent. No case 
has been met with which sustains this extreme position. 

"Chicago etc. Ry. v. Chambers (1895) 68 Fed. 148. 

"Minster v. Citizens Ry. (1893) 53 Mo. App. 276. 

"Abbitt v. Lake Erie etc R. R supra; Hodges J., dissenting in the 
principal case. 
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(1893) 2 Tex. Civ. App. 139. 
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Co. supra, 526. 

"Stroher v. Elting (1884) 97 N. Y. 102. 
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asserted the right to suspend, for a reasonable period, the execution 
of a sentence which had already been rendered, in order to permit 
an inquiry into the sanity or pregnancy of the accused. 2 At this 
point the early courts stopped, no further exception being recognized 
to the general rule that sentence must be imposed immediately upon 
conviction and when rendered, executed with dispatch. 3 

The necessity for invoking the exercise of the inherent power to 
suspend sentence temporarily has now largely disappeared because 
the modern reforms of criminal procedure have made adequate pro- 
vision for the review of criminal causes. Nevertheless, this power 
still exists 4 and, in some jurisdictions, it has been extended beyond 
its former scope and applied to purposes foreign to those which his- 
torically, have justified its existence. Thus, in the recent case of 
Gehrmann v. Osborne (N. J. 1912) 82 Atl. 424, the court employed 
it as a disciplinary measure by suspending sentence indefinitely, and 
putting the accused upon probation with the sentence hanging over 
his head. This practice is generally upheld on the theory that 
the power to determine when sentence shall begin includes the power 
to withhold it indefinitely upon condition. This claim, however, 
lacks historical justification and such suspension is a pure usurpation, 7 
the anomalous character of which is frequently recognized. 8 The 
objections to such a practice are almost elementary: the fate of a 
guilty criminal should not be left indefinitely in the hands of the 
judge who tried the cause; the state is entitled to have sentence pro- 
nounced; and there is always recourse to the executive for pardon. 

An attempt has also been made to apply a similar extension to the 
other form of early judicial control in eases where the court, having 
rendered its sentence, seeks to suspend the execution indefinitely dur- 
ing the good behavior of the accused. The inherent power to stay 
execution temporarily to allow an appeal or for other reasonable ends 
is everywhere recognized. 8 When, however, this power is used for 
probationary purposes, the courts are practically unanimous in holding 
its exercise invalid 10 and an infringement upon the pardoning power 



2 i Chitty, Crim. Law, *7S7\ 2 Hawk. P. C. c .51, § 8; 4 Bla. Comm. 394; 
Barker v. State (1905) 75 Neb. 289, aff'd. (1907) 79 Neb. 361. This power 
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Bail (1874) us Mass. 133. 
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Fed. 748. 

s State v. Hilton (1909) 151 N. C. 687. 

"Carnal v. People (N. Y. 1851) 1 Parker Cr. R. 262; State v. Langum 
(1910) 112 Minn. 121. 

"Miller v. Evans (iooi) 115 la. 101 ; Spencer v. State (Tenn. 1911) 
140 S. W. 597; contra, Pults v. State (Tenn. 1854) 2 Sneed 232. 
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of the executive. 11 The orthodox view is maintained in the recent 
decision, Fuller v. State (Miss. 1912) 57 So. 806. 

The injustice and bad policy of giving to criminal courts extreme 
power in either of the above classes of cases appears most clearly when 
they assert the right to rearrest and commit the accused. The au- 
thorities which hold the postponement of rendering sentence valid 
are of course committed to the opinion that a subsequent detention 
is legal. 12 It is submitted, however, that a court cannot thereafter 
sentence if it is once regarded as having exceeded its power. Suspen- 
sion for an indefinite time is in effect a discharge upon which the 
accused is entitled to rely. The court's power is spent and after the 
trial term it has no further jurisdiction. 13 But where the execution 
alone is suspended a different situation arises. Here a valid judgment 
has been rendered and the defendant cannot be considered discharged. 
It is often urged, however, that when no date is set for a sentence to 
begin it operates eo instanti 1 * and that, therefore, after the original 
sentence has expired the court has no power to commit the accused. 15 
But this reasoning overlooks the fact that the time at which the execu- 
tion of the sentence begins is not an essential but merely an incidental 
part of the judgment. 10 Sentences do not always begin to run at 
once for their execution is often postponed by appeal, escape, or other 
causes. 17 The interim is never considered as part satisfaction of the 
judgment 18 and the time during which a defendant is at large under 
an invalid suspension of execution should not be counted towards the 
fulfillment of the punishment. Accordingly the conclusion reached in 
Fuller v. State supra, that the accused may be recommitted and com- 
pelled to serve his original sentence is unquestionably sound 10 while 
his probable subjection to hardship is simply another argument against 
the continuance of this unfortunate practice. 
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